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June 28, 2021

The Honorable Chiquita Brooks-LaSure

Administrator

Centers for Medicare & Medicaid Services

Department of Health and Human Services

200 Independence Avenue, SW

Washington, DC 20201 

 

RE: Medicare Program; Hospital Inpatient Prospective Payment Systems for Acute Care Hospitals and

the Long-Term Care Hospital Prospective Payment System and Proposed Policy Changes and Fiscal

Year 2022 Rates: Proposed Rule (CMS-1752-P; RIN 0938-AU44)

 

Dear Administrator Brooks-LaSure:

 

The Arkansas Hospital Association is a membership organization that proudly represents more than one

hundred health-care facilities – and their more than 50,000 employees – as they strive to provide care for all

Arkansans. Hospital doors are always open, and during the pandemic, our hospitals provided health services to

the thousands of Arkansans seeking care for COVID-19, while also acting as essential partners in public

health’s pandemic response effort. They established testing, treatment, and vaccination infrastructure,

developed new telemedicine programs to reach people in their homes, and created additional ICU and

negative-pressure beds to meet critical demand. Today, they are important partners in the effort to vaccinate

against COVID-19, providing outreach and education across the state, and are vital in the effort to reach rural

and underserved communities.

          On behalf of the Arkansas Hospital Association and its members, I appreciate the opportunity to

comment on the Centers for Medicare & Medicaid Services’s (“CMS”) fiscal year (“FY”) 2022 Hospital

Inpatient Prospective Payment System (“IPPS”) Proposed Rule. While we are pleased to see changes, such as

the removal of the requirement to report negotiated rates on Medicare cost reports, we are extremely concerned

about the substantial and material changes to the proposed definition of the Medicaid fraction for purposes of

disproportionate share hospital calculations, and a number of other key topics, as discussed in detail below.
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Definition of the Medicaid Fraction for DSH Calculations

The Proposed Rule announces CMS’s intention to amend 42 C.F.R. § 412.106(b)(4) so as to provide that a

patient day for a person who receives care under a section 1115 demonstration project would be counted, for

the purpose of the Medicaid fraction of the disproportionate share hospital (“DSH”) calculation, only if the

demonstration project extends inpatient hospital insurance coverage benefits directly to that patient for that

day. Id. at 25,457-25,459. Under this proposal, patient days for persons who receive benefits under some

innovative forms of section 1115 demonstration projects, such as projects that provide premium assistance to

enrollees to pay for inpatient care, would not be counted in the numerator of the Medicaid fraction. Id. 

          As you are aware, the State of Arkansas has accepted the Affordable Care Act’s Medicaid expansion,

and part of the State’s efforts in doing so includes an innovative demonstration project under section 1115 that

provides premium assistance for beneficiaries to purchase coverage that includes inpatient care. The Arkansas

model thus ensures that beneficiaries of the demonstration project will be covered by a policy that provides

inpatient benefits. Because we understand the Proposed Rule to be intended to encourage the promotion of

insurance coverage with inpatient coverage for Medicaid-eligible populations, we do not believe that the

purposes of the Proposed Rule would be served if CMS were to deprive hospitals in Arkansas of the DSH

reimbursement that they need to treat low-income residents in this State. We are concerned that the Proposed

Rule, as drafted, may inadvertently apply to Arkansas hospitals. If the Proposed Rule were to apply in this

way, it would illegally and arbitrarily deprive these hospitals of reimbursement that they are entitled to under

the statute for the substantial costs that they incur in treating low-income individuals. We respectfully urge you

either to clarify that the revisions to the DSH regulations do not apply to the Arkansas section 1115

demonstration project, or to refrain from adopting this aspect of your Proposed Rule.

          Congress enacted the disproportionate share hospital adjustment to compensate hospitals that experience

higher operating costs due to the treatment of high volumes of lower-income individuals. But, since the

enactment of the IPPS system, the “Secretary has refused to implement the DSH provision in conformity with

the intent behind the statute.” Portland Adventist Medical Ctr. v. Thompson, 399 F.3d 1091, 1099 (9th Cir.

2005). CMS’s administration of this provision over the past twenty years has often ignored the plain language

of the Medicare DSH statute – in order to reduce the amount of payments that it makes to hospitals to address

the increased costs associated with the treatment of lower-income individuals – only to be ordered time after

time by federal courts to align its policies with Congress’s clear commands.

           In the early 1990s, CMS adopted a policy to exclude unpaid, but eligible, Medicaid days from the DSH

calculation and reversed course only after four federal courts of appeal ruled the policy was inconsistent with

the Medicare statute. See Cabell Huntington Hosp. v. Shalala, 101 F.3d 984, 988 (4th Cir. 1996); Legacy

Emanuel Hosp. & Health Ctr. v. Shalala, 97 F.3d 1261, 1265 (9th Cir. 1996); Deaconess Health Serv. Corp. v.

Shalala, 83 F.3d 1041, 1041 (8th Cir. 1996); Jewish Hosp. v. Secretary of Health and Human Servs., 19 F.3d

270, 274 (6th Cir. 1994). Even then, CMS did not make hospitals whole for this error, and another round of

litigation followed to compel the agency to make payment to compensate hospitals for CMS’s misapplication

of the statute. See In re Medicare Reimbursement Litigation, 414 F.3d 7, 12-13 (D.C. Cir. 2005).

           CMS continues to attempt to reduce DSH payments by straining logic to define an individual as

“entitled” to benefits under Medicare Part A for purposes of one part of the Medicare fraction of the DSH

calculation, but not for the other. See Empire Health Found. v. Azar, 958 F.3d 873, 884 (9th Cir. 2020). This 
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Proposed Rule, then, is simply a new iteration of CMS’s hostility to Congress’s clear instructions to

compensate disproportionate-share hospitals for their greater costs. 

           We recognize that the Proposed Rule was published before your confirmation as the Administrator of

CMS. We accordingly urge you to consider this proposal from a blank slate, and to recognize that a proper

regard both for the text of the statute and for Congress’s purposes in enacting the DSH provision requires the

rejection of this proposal. At minimum, we urge you to clarify that the Proposed Rule does not apply to

Arkansas’s innovative and unique demonstration project.

 I.

          CMS states in the Proposed Rule that it seeks to amend its DSH regulations to exclude patient days

attributable to section 1115 demonstration projects that “do not include insurance coverage for inpatient

hospital care.”  86 Fed. Reg. at 25,457.  The Proposed Rule suggests that beneficiaries who receive premium

assistance should be disregarded because they “do not receive guaranteed health insurance coverage for

inpatient hospital services,” id. at 25,458, but instead receive money “they can use to buy private health

insurance that may not necessarily provide the same type of benefits traditional Medicaid beneficiaries

receive."  Id.  For the reasons explained in greater detail below, the Proposed Rule rests on a flawed premise:

all beneficiaries of demonstration projects, including beneficiaries of innovative projects that provide for

experimental models of payments for inpatient services such as uncompensated care pools or premium

assistance, receive “medical assistance” and are properly counted in the numerator of the Medicaid fraction of

the DSH provision.  But even if the Proposed Rule’s premise were to be accepted, CMS should nonetheless

recognize that beneficiaries under the Arkansas section 1115 project do receive inpatient benefits, and  patient

days attributable to these beneficiaries should be counted even under the Proposed Rule’s reasoning. The

Proposed Rule should be revised to clarify that beneficiaries of the Arkansas project are not excluded from the

DSH calculation.  

          Arkansas has accepted the Affordable Care Act’s offer of an enhanced federal medical assistance

percentage for the ACA’s expansion population, and the State has received approval from CMS for an

innovative section 1115 demonstration project that extends benefits to the expansion population. The Arkansas

section 1115 demonstration project thus applies to individuals with incomes up to 138 percent of the federal

poverty level. With limited exceptions, since the inception of the project in 2014, beneficiaries under the

project are enrolled in a plan that is offered through the Exchange that Arkansas has established under the

ACA. (A small number of beneficiaries are defaulted to traditional fee-for-service Medicaid coverage.) These

beneficiaries may choose among any of the silver-level Exchange plans that are offered in their geographic

area, or are auto-enrolled in a silver plan if they decline to make a choice. Beneficiaries receive premium

assistance to cover the costs of enrollment in an Exchange plan.   

           Thus, by definition, beneficiaries under the Arkansas demonstration project receive coverage under a

qualified health plan, as only those types of plans are permitted to be sold on the Affordable Care Act’s

Exchanges. See 42 U.S.C. § 18031(b). All qualified health plans, again as a matter of definition, provide

coverage for inpatient care. See 42 U.S.C. § 18022(a)(1), (b)(1). There should be no question, therefore, that 

Patient Days for Beneficiaries under the Arkansas Section 1115 Demonstration Project

Should Be Counted in the Numerator, Because these Beneficiaries Receive Insurance

Coverage that Includes Inpatient Benefits.
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beneficiaries of this project “receive guaranteed health insurance coverage for inpatient hospital services,” 86

Fed. Reg. at 25,458. Whatever CMS’s concerns might be about other forms of premium assistance programs

that apply in other states, it should be apparent that Arkansas has designed its program in a way that answers

those concerns. Beneficiaries of the Arkansas project are guaranteed inpatient insurance coverage. The DSH

regulations should accordingly be clarified to specify that patient days for the beneficiaries are included in the

numerator of the Medicaid fraction, so as to ensure that Arkansas hospitals may continue to be able to perform

their important function of providing medical services to the State’s low-income residents. 

II.

          The Proposed Rule purports to implement the Medicaid fraction of the DSH calculation, which sets forth

a proxy calculation for a hospital’s high-cost patients by measuring how many of the hospital’s patient days are

attributable to participants in a state Medicaid plan or a state’s section 1115 demonstration project. The

Medicaid fraction is calculated by determining a fraction that consists of a numerator and a denominator. The

numerator is “the number of the hospital’s patient days for such period which consists of patients who (for

such days) were eligible for medical assistance under a State plan approved under subchapter XIX, but who

were not entitled to benefits under part A of this subchapter.” 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II). The

denominator is “the total number of the hospital’s patient days for such period.” Id. Not every lower-income

person receives medical assistance through a state Medicaid plan, however.  CMS has authorized some states

instead to provide medical assistance to lower-income individuals through “section 1115 demonstration

projects,” a phrase that refers to CMS’s authority to waive certain provisions of the Medicaid statute under

section 1115 of the Social Security Act, 42 U.S.C. § 1315. The DSH provision clarifies that, in determining the

number of patient days for patients who were eligible for medical assistance under a state plan, “the Secretary

may, to the extent and for the period the Secretary determines appropriate, include patient days of patients not

so eligible but who are regarded as such because they receive benefits under a demonstration project approved

under subchapter XI.” 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II). 

           These provisions must be read in conjunction with the substantive provisions of the Medicaid statute,

which authorizes the Secretary to make matching federal payments when states provide “medical assistance.”

And “medical assistance” is a defined term in that statute. It means “payment of part or all of the cost of the

following care and services or the care and services themselves, or both … for individuals who are within the

statutorily-defined eligibility categories,” 42 U.S.C. § 1396d(a), including the cost of inpatient care, outpatient

care, and other defined services. Notably, the statute does not dictate how states must make “payment” for care

and services for the payment to be considered “medical assistance.” For example, it does not specify that this

payment must be made through the mechanism of traditional health insurance coverage to be considered

“medical assistance.” Therefore, any form of payment that is intended to cover the categories of “care and

services” identified in the Medicaid statute constitutes “medical assistance.” Turning back to the Medicare

DSH statute, so long as a hospital provides one of the specified types of care to an eligible individual

(including inpatient care), and the hospital is paid for that care through the operation of a state Medicaid plan 

The Text of the Disproportionate Share Hospital Provision Unambiguously Requires the

Inclusion of Patient Days Attributable to Beneficiaries of Section 1115 Demonstration

Projects in the Numerator of the Medicaid Fraction. 
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or a section 1115 demonstration project, then the individual is eligible for, and has received, “medical

assistance,” or is regarded as such because they receive benefits under the approved demonstration project,

within the meaning of 42 U.S.C. § 1396d(a). 

           Moreover, the Medicaid statute sets forth precisely the categories of care that qualify as “medical

assistance.” As noted, inpatient care is one of those categories. Each of the remaining categories of medical

assistance is a type of medical care. 42 U.S.C. § 1396d(a). By contrast, enrollment in a specific type of

insurance coverage is not one of the listed categories. The statute simply specifies instead that “payment” for

care or services qualifies under the statute as medical assistance. By purporting to add an extra-textual

condition that payment be made only in a certain way for medical care, the Proposed Rule arbitrarily excludes

from the Medicaid numerator individuals who are eligible to receive medical assistance. Under the plain

language of section 1395ww(d)(5)(F)(vi)(II), the inpatient days attributable to those eligible individuals must

be counted in the numerator of the Medicaid fraction. In other words, when section 1395ww(d)(5)(F)(vi)(II) is

read together (as it must be) with the Medicaid statute’s definition of “medical assistance,” the statute leaves

no room for CMS to import the additional requirement that an inpatient stay be paid for through a benefits

package that is subjectively “comparable” to “traditional Medicaid benefits.” 86 Fed. Reg. at 25,459.

           The Proposed Rule fails even to discuss the agency’s proposed reading of the statutory term “medical

assistance,” and this failure is fatal to the proposal. When it approved the section 1115 demonstration project in

Arkansas, CMS necessarily determined that the beneficiaries of this project would receive “medical

assistance,” as that term is defined in the Medicaid statute. The Medicaid statute (in relevant part) only

appropriates funds for CMS to pay states to furnish “medical assistance,” 42 U.S.C. § 1396-1, a limitation that

applies both to the federal government’s reimbursement of a state’s expenditures under a state Medicaid plan

and of a state’s expenditures under a section 1115 demonstration project. In keeping with this condition in the

federal appropriations statute, section 1115 specifies that, when the Secretary approves a demonstration

project, he necessarily has regarded expenditures under the project as expenditures under the state Medicaid

plan. See 42 U.S.C. § 1315(a)(2)(A) (“the costs of such project which would not otherwise be included as

expenditures under section … 1903 … shall … be regarded as expenditures under the State plan”). In other

words, for CMS to exercise its authority to provide matching federal funds under a demonstration project, it

must determine that the project provides “medical assistance” to eligible individuals. Otherwise, it could not

lawfully have approved that project or provided the state with matching federal funds. See Portland Adventist

Med. Ctr., 399 F.3d at 1096. By approving demonstration projects that, for example, provided for innovative

forms of payment for medical services such as the compensation of hospitals through premium assistance,

CMS determined (correctly) that this model of payment provides medical assistance for the beneficiaries

whom the project is designed to assist. In other words, the agency “regarded” these beneficiaries as eligible for

medical assistance under the demonstration project, and the plain language of the statute requires the inclusion

of the patient days for these beneficiaries in the numerator of the Medicaid fraction. See Forrest Gen. Hosp. v.

Azar, 926 F.3d 221, 234 (5th Cir. 2019) (“Medical assistance is a benefit. And medical assistance is precisely

what [uncompensated care pool] patients got.”).   

           We recognize that CMS proposes to read the DSH provision as conferring it with unlimited discretion to

decide whether, or to what extent, to include patient days attributable to beneficiaries of section 1115

demonstration projects in the numerator of the Medicaid fraction. See 86 Fed. Reg. at 25,458 (reasoning that 
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2005 amendments to the statute “clarif[ied] our authority to include or exclude expansion populations from the

DSH calculation”). Consistent with its historic attitude to DSH, this misreading of the statute is driven by

CMS’s effort to avoid compensating disproportionate share hospitals for the costs of providing services to low-

income patients. The statute does indeed confer the agency with discretion as to whether to approve a

demonstration project, but that discretion is limited. Once the agency has approved a project, it necessarily has

“regarded” an individual who receives benefits under that project as eligible for “medical assistance” within

the meaning of the Medicaid statute, as that individual is capable of receiving medical assistance under the

project in the form of payment for his or her medical care. The statute’s otherwise broad grant of discretion

does not extend so far as to permit the agency to disregard the statutory definition of “medical assistance” as

payment, in whatever form, for medical care. 

           CMS is well aware that several federal courts have already concluded that its discretion is limited, yet it

proposes to revise its DSH regulations in a way that directly conflicts with the holdings in those cases. The

agency acknowledges that its Proposed Rule is intended, in part, to respond to the holdings of Forrest Gen.

Hosp. and Bethesda Health, Inc. v. Azar, 389 F. Supp. 3d 32 (D.D.C. 2019), aff’d, 980 F.3d 121 (D.C. Cir.

2020). The courts in each of these cases rejected the agency’s attempt under the current version of its

regulations to exclude inpatient days under a section 1115 demonstration project from the numerator of the

Medicaid fraction. See 86 Fed. Reg. at 25,458. The agency fails to recognize, however, that the Fifth Circuit

held that the plain language of the Medicaid statute itself requires the inclusion of these days: 

In this case, we hold that the governing statutory text is clear, meaning HHS’s interpretation is owed no

Chevron deference. Section 1395ww(d)(5)(F)(vi)(II) says to include days that a hospital treated patients

eligible under a Medicaid-approved state plan in the Medicaid fraction’s numerator. And if the Secretary

approves a demonstration project, then we regard patient days involving patients who ‘receive benefits

under a demonstration project’ as if they were patient days attributable to Medicaid-eligible patients

(which means those days also go into the numerator).

Forrest Gen. Hosp., 926 F.3d at 228.“In other words, the statute directs us to take certain patients ‘into

account’ in determining the fiscal intermediary’s ‘action or conduct’—calculating the Medicaid fraction—even

though they aren’t actually Medicaid eligible. The statute explains that we are to ‘regard’ such patients this

way because they ‘receive benefits under a demonstration project.’” Id. at 229. The district court in Bethesda

likewise held that the statute is “clear when unadorned …. ‘The statute means that patients who aren’t actually

Medicaid-eligible still count towards the Medicaid fraction’s numerator if they’re considered or accounted to

be capable of receiving a demonstration project’s helpful or useful effects by reason of a demonstration

project's authority. There’s only one plausible way to read this.’” Bethesda Health, 389 F. Supp. 3d at 47

(quoting Forrest Gen. Hosp.). The D.C. Circuit adopted the district court’s opinion as the law of the circuit.

Bethesda Health v. Azar, 980 F.3d 121, 123 (D.C. Cir. 2020).

           The Medicaid statute provides for universal venue in the D.C. Circuit for hospitals challenging the

denial of reimbursement; any hospital that wishes to do so would be able to mount a successful challenge to

the Proposed Rule in the D.C. Circuit. Bethesda Health and Forrest General Hospital’s statutory holdings will

remain binding precedent within their respective circuits even after the agency adopts a regulation that purports    
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to contradict them. It would make little sense for CMS to adopt a rule that would be doomed to immediate

invalidation under the existing case law.

III.

          The Proposed Rule not only disregards the statutory text, it also runs directly counter to Congress’s

purposes in enacting the DSH provision. That provision reflects Congress’s recognition that ‘‘[h]ospitals that

serve a disproportionate numbers of low-income patients have higher [M]edicare costs per case[,]’’ H.R. Rep.

No. 99-241, pt. 1, at 16 (1985), and that those higher costs would not otherwise be compensated by the IPPS

payment formula. We do not understand CMS to dispute this point; to the contrary, the agency recognizes in

the Proposed Rule that the purpose of the DSH adjustment is to “recognize the higher costs to hospitals of

treating low-income individuals covered under Medicaid.” 86 Fed. Reg. at 25,457. Yet, despite acknowledging

the Congressional goal, CMS completely fails to explain how it believes that the rule could further this

purpose. For this reason alone, the Proposed Rule’s analysis of the statute is fatally incomplete. See United

States v. Cordova, 806 F.3d 1085, 1099 (D.C. Cir. 2015) (“we must avoid an interpretation that undermines

congressional purpose considered as a whole when alternative interpretations consistent with the legislative

purpose are available”). 

          Although it makes no attempt to link its reasoning to the statutory purpose of the DSH provision, the

Proposed Rule does try to offer two rationales for its attempt to redefine the Medicaid numerator. First, CMS

offers the agency’s speculation, citing a 2004 rulemaking, that “expansion populations could have significantly

higher incomes than traditional Medicaid beneficiaries.” 86 Fed. Reg. at 25,457. The agency does not spell out

why it considers this possibility to be significant, but presumably the agency believes that higher-income

expansion populations would have lower costs for their inpatient care than would populations that fell under

the traditional eligibility categories for a state Medicaid plan. Whatever significance that observation may have

held in prior years, it is no longer meaningful after 2014, when the Affordable Care Act’s Medicaid expansion

population took effect. As of that date, all persons with income of up to 138 percent of the federal poverty

level are defined as falling within the population eligible for medical assistance under a state Medicaid plan.

See 42 U.S.C. § 1396d(a)(xiv), and thus all such persons could be individuals who are “eligible for medical

assistance under a State plan,” 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II), for purposes of the numerator of the

Medicaid fraction, if they live in a state like Arkansas that has accepted the Medicaid expansion. Congress thus

has expressed its judgment that all persons with incomes up to this level are “low-income patients,” 42 U.S.C.

§ 1395ww(d)(5)(F)(i)(I), who are presumed to require more costly care.  And, as noted above, it is precisely

this population of low-income, Medicaid-eligible patients who are the beneficiaries of the Arkansas section

1115 demonstration project. It would be nonsensical  for CMS to exclude patient days attributable to this

population from the DSH calculation simply because the agency has approved the State’s innovative plan to

implement the Medicaid expansion through other forms of insurance coverage. 

          In any event, CMS offers no empirical evidence to support its speculation that participants in section

1115 demonstration projects may have less costly care than Medicaid beneficiaries. Even if some of these

participants, at the margins, may be wealthier, and arguably less costly (and CMS has offered no evidence on 

The Proposed Rule Cannot Be Reconciled with the Congressional Purpose in Favor of

Compensating Hospitals for Treating Lower-Income Patients. 
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this point, either), CMS offers no explanation as to why it believes that the superior alternative is to exclude

from the DSH calculation all participants in section 1115 demonstration projects whose care is paid for under

alternative methodologies. There is no question that the vast majority of beneficiaries under a program like the

Arkansas premium assistance program are lower-income; the exclusion of the costs of their care from the DSH

calculation would therefore inevitably distort Medicare payments for disproportionate share hospitals that treat

beneficiaries under this Medicaid program.

          Second, CMS states that participants in premium assistance plans or similar programs should be

excluded because they “do not directly receive health insurance for inpatient hospital services.” 86 Fed. Reg. at

25,458. This draws a distinction that cannot be supported under the statute. The Medicaid statute defines

“medical assistance” as the payment for qualifying forms of medical care, and it does not draw any distinctions

as to the form in which that payment is made. 42 U.S.C. § 1396d(a). There is, in short, no reason to believe

that hospitals do not incur disproportionate costs for treating beneficiaries whose inpatient care is covered by

an innovative model approved under section 1115, and courts have rejected this exact same proposition when

CMS has advanced it in the past. See Forrest Gen. Hosp., 926 F.3d at 228; Bethesda Health, 389 F. Supp. 3d

at 47. These hospitals should receive appropriate compensation for these costs because they are the costs

associated with furnishing medical assistance to eligible individuals. 

           Finally, if CMS were to proceed with its revisions to its regulation, it should at the very least specify

that its policy applies only to future demonstration projects and not those that are currently approved by the

Secretary. For beneficiaries under existing Medicaid demonstration projects, such as the Arkansas

demonstration project, as noted, the agency has already made the required finding, as the time that it approved

the project, that these beneficiaries are “regarded” as eligible for medical assistance. Hospitals in Arkansas

have acted in reliance on the statute’s promise of DSH funding to pay for the treatment of these beneficiaries.

The agency should not upset these settled expectations lightly. Even if it were to be assumed that CMS has the

discretion to redefine the numerator of the Medicaid fraction, then, “such discretion must be exercised

prospectively, not after a demonstration project has already been fully approved and implemented and the bill

comes due.” Bethesda Health, 389 F. Supp. 3d at 52.

           However, CMS is proposing this change without considering the impact on hospitals. They lack data on

1115 waiver days by hospital, and so are unable to model the financial impact. They have also not considered

the harm that this could cause the many 340B hospitals, whose eligibility is dependent upon meeting Medicaid

DSH patient percentages prescribed in federal law. Participating hospitals in Arkansas would stand to lose both

DSH dollars and 340B discounts – a significant financial hardship for these hospitals serving vulnerable

communities, and one which would arrive during an unprecedented pandemic.

          We urge you not to finalize the Proposed Rule to revise the DSH regulations in a manner that

would deprive disproportionate share hospitals of the compensation that they need for the provision of

inpatient care to lower-income individuals. If you do adopt the Proposed Rule, we ask that you – at the very

least – clarify that the amended regulations do not apply to exclude patient days for beneficiaries under the

Arkansas section 1115 demonstration project from the numerator of the Medicaid fraction.   

Organ Donation and Transplantation

CMS’s proposed adjustments to organ donation and transplantation, especially the calculation of Medicare’s

share of organ acquisition costs and the method by which organs are counted, has the potential to substantially 
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disrupt the organ transplantation system and reduce the number of transplantable organs. Such disruption will

undercut CMS efforts to increase access to transplantation and rather will increase wait times, waitlist

mortality and morbidity for ESRD-eligible Medicare beneficiaries. We urge CMS to delay these proposed

changes until they have conducted an in-depth review of the potential impact of the transplant-related

provisions in the 2022 IPPS Proposed Rule. 

Area Wage Index

We appreciate CMS’s initiatives to address area wage index (AWI) disparities, which continue to be a

significant concern for our state. Arkansas has long been at a disadvantage in recruiting healthcare workers

because of our depressed AWI, but this was never as starkly apparent as during the pandemic. Many of our

hospitals lost workers to hospitals in other states and regions that were able to offer much higher wages, and

simultaneously found themselves priced out of the temporary and traveling healthcare worker markets. These

staffing shortages made an extremely challenging situation even more difficult, and a third of our acute care

hospitals reported critical staffing shortages at the height of our winter surge.

          We urge CMS to continue to look for ways to mitigate AWI disparities, extending beyond the

current strategy that is proposed to continue in FY 2022. While the current disparity policy has been

helpful, it should be extended and expanded, especially since the COVID-19 pandemic has disrupted the

ability for hospitals to incorporate the short-term AWI boost into staff salaries. The Arkansas Hospital

Association strongly supports policies that would create more equitable payment across regions and states,

such as what would be accomplished through the establishment of a national rural AWI or a national AWI

floor. We further request that CMS consider approaches toward mitigating wage index disparities that do not

depend upon budget neutrality.

Proposed Measure Suppression Policy

The COVID-19 pandemic has substantially impacted patient care, changing the types of patients seen in

hospitals and their outcomes. We applaud CMS’s proposal to suppress many measures used for Medicare

quality programs to account for this. We further encourage this extension of this measure suppression

policy through at least the end of the federal public health pandemic.  Hospitals in Arkansas and several

other states are seeing COVID-19 hospitalizations increase again, at the time of this letter writing, and it seems

more apparent that hospital care will be substantially impacted by these trends for the foreseeable future. We

believe that data through at least Q2 2021 should not be used to measure performance in any of the quality

programs.

Price Transparency

We support CMS’ proposal to repeal the requirement that hospitals and health systems disclose privately

negotiated contract terms with payers on the Medicare cost report. Privately negotiated rates consider many

unique circumstances and their disclosure will not further CMS' goal of paying market rates that reflect the

cost of delivering care. As well, the compilation and reporting of information required by other transparency

efforts continues to be a financial burden to hospitals. We continue to urge the agency to focus on transparency

efforts that help patients access their specific financial information based on their coverage and care, rather

than enacting policies that burden hospitals without providing meaningful information for patients.
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Thank you, again, for the opportunity to comment on the Medicare FFY 2022 IPPS Proposed Rule. Please let

me know how I can provide further information to you to help you as you move forward.

Sincerely, 

Bo Ryall

President & CEO, Arkansas Hospital Association
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